
“TRUST MODIFICATION –WHAT CAN AND 
CAN’T BE DONE”

By Mitchell A. Karasov, Esq.

*Note this is a two part article to run in 
May and June editions. 

Part 1   (Life After 50 article – May 2010)

Q.  Eleven years ago my husband and I created 
a living trust for our family. My husband is in 
poor health and has very advanced Alzheimer’s 
disease as well as other medical issues. I would 
like to make some changes to the living trust; 
however, our former attorney said that there is 
no way to amend the trust in light of my 
husband’s condition. Is this true?

A: No, this is not true. You would be surprised how frequently situations like this arise in 
the process of trust administration. Many people are under the mistaken belief that a trust 
is an iron-clad estate plan which will cover all contingencies that may arise during the 
creators’ lifetimes and beyond. In fact, the process of trust administration is very difficult 
for most people without experience in the elder law field.  There are a plethora of issues 
to consider when administering a trust, ranging from taxation concerns to family dynam-
ics. 

Every trust instrument is unique, and the mechanisms for modifying that instrument will 
depend greatly on the text of the document itself and the nature of the modification. 
However, there are several alternatives to consider depending on the text of the trust and 
the other documents in your estate plan. Many husband and wife trusts require the 
informed written consent of both spouses in order to modify the document. Each spouse 
must have the capacity to give said consent. Many people assume that individuals with 
conditions such as Alzheimer’s disease and Dementia lack the capacity to consent to 
Estate Planning decisions. However, even people with Alzheimer’s and Dementia have 
the capacity to make simple changes to estate planning documents. This point illustrates 
the importance of getting a proper capacity evaluation from a medical professional when 
an individuals’ capacity to modify estate planning is in question. There are many medical 
professionals who specialize in determining an individual’s capacity to make personal 
and financial decisions. Also, a doctor’s capacity declaration serves to strengthen the 
ability of the individual to make any such changes, should those changes ever be chal-
lenged. 

There are other husband and wife trusts that do not require the approval of both spouses/ 
creators to make modifications. This is why it is very important to carefully read the 
entire trust instrument to determine the exact requirements for making modifications. You 
should also look to the other instruments in your estate plan for the authority to modify 
the living trust. Often times, the agent appointed by the Durable Power of Attorney 
document will have the authority to make modifications on the principal’s behalf. Next 
month, I will discuss  court-approved estate planning changes available, should someone 
lack the capacity to make changes, and if their estate planning documents prohibit modi-
fications without the consent of both spouses. �
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