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Q: Eleven years ago my husband and I created
a living trust for our family. My husband is in
poor health and has very advanced Alzheimer’s
disease as well as other medical issues. I would
like to make some changes to the living trust;
however, our former attorney said that there is
no way to amend the trust in light of my
husband’s condition. Is this true?

A: Last month we discussed how this can be handled without court supervision. How-
ever, if the alternatives outlined last month are unavailable, or your husband does not
have the capacity to make changes of any kind, you could also turn to the Courts for
assistance. You may retain an attorney to prepare and file a document called a “Petition
for Substituted Judgment.” By this, you are asking the court to step into your husband’s
shoes and make any modifications to the trust on your husband’s behalf. There are several
advantages and draw backs to seeking this type of relief.

The advantage of seeking the Court’s authorization to make any changes is that once it is
approved, it will be very difficult for anyone to challenge the modification because of
capacity issues. Many people try to create or modify estate plans when their capacity to
do so is in question. By doing so without court approval, people face potential challenges
to the estate plan from family members and other interested parties. Capacity fights can
become very costly and often adversely effect inter-family relations. Once a Court has
ordered the modification, the capacity of the individual is no longer a contestable issue.

Another advantage of seeking the Court’s authorization to make changes is that all parties
involved will have more incentive to mediate any disputes over the amendment. Courts
strongly encourage mediation of inter-family disputes regarding estate planning docu-
ments. Also, the costs associated with a capacity fight provide strong incentive to resolve
any issues outside of the Courtroom doors.



One of the disadvantages of seeking the Court’s assistance is the costs involved in filing
the Petition. If there is some challenge to the proposed action, attorney’s fees and court
costs can increase exponentially. This often entails multiple capacity evaluations by
experts that may have differing opinions of the individual’s capacity. If the Court is not
convinced, they may order an evidentiary hearing to resolve capacity issues. These
evidentiary hearings are very expensive, time consuming, and embarrassing to the indi-
vidual whose capacity is in question. However, in most cases, the costs of resolving a
fight before any amendment is made are far lower than those associated with the debate
over the individual’s capacity to make an amendment without the Court’s approval. Keep
in mind, this might well be the only option to have an estate plan which reflects the
persons’true wishes.

Regardless of the path you chose, I would highly recommend consulting an elder-law
attorney to fully explore your options and help you understand the advantages and risks
of any of the paths described above. It is very important to go through your entire estate
plan to determine which option will serve you best under these circumstances. [ wish you
the best of luck.



