“UNTANGLING TRUST AND

CONSERVATORSHIP ISSUES”
By Mitchell A. Karasov, Esq.

Question: My Husband and I have individual trusts

that include property we owned before our

marriage. This is a second marriage for both of us,

and we both have grown children from our previous

marriages that we put in charge of our individual

trusts. During our 35 year marriage, we also put

money into a combined account and an IRA. About

four years ago, my husband was diagnosed with

Alzheimer’s disease. Soon after, our attorney made

my husband’s son the trustee of his trust, and me the

trustee of our joint trust. Qur attorney told us that

due to his disease, my husband couldn’t do Power of

Attorney documents. I was able to manage paying

our bills by using our combined trust money until we

started needing around-the-clock care. Now, I’m

starting to run out of that money. I tried to tap into my husband’s IRA, but the
banks won’t let me without his Power of Attorney. I asked my husband’s son for
money from the trust, but he said he won’t give me any. He told me to cutback on
caregivers, or put my husband in a cheap facility. All he seems to care about is his
inheritance. While I want to keep my husband with me at home, I don’t want to
spend all of my money and end up with nothing for my care. What can I do?

Answer: In order to keep your husband at home, you may need to pay the caregivers
from your own funds. However, to make sure your savings won’t be exhausted in the
process; you will need to seek court intervention to get access to his IRA and trust fund.

I understand that you feel the bank should allow you to tap into your husband’s IRA, but
absent a Power of Attorney for Finance, no one but your husband has the ability to make
withdrawals. Your best bet would be to become his Conservator of the Estate. This is
granted through a court proceeding which grants you the authority to manage that
account, or any other asset that is solely in his name. Since you are his wife, you do have
priority over his children.

In addition, by applying to become his Conservator of the Estate, you could also have the
added advantage of pressuring his son to cough- up some money for his dad’s care. If the
son agrees, then, you’ve accomplished your goal.



If your husband’s son refuses to pay, you may have no choice but to commence a
separate trust action against him. If the court determines your husband’s trust is
responsible to pay for his care, then, the court could issue an order to that effect. If the
court finds your husband’s son is acting against his father’s best interests, he could also
be removed as the trustee. Judges do not look kindly upon trustee children who chose to
protect their inheritance instead of using the money for their parent’s care. A judge could
even issue a fine against your husband’s son.

While filing for a Conservatorship of the Estate to sort out the financial issues, it would
also make sense to file for a Conservatorship of the Person for a variety of reasons. That
proceeding would clearly put you in charge of your husband’s health care decisions and
thereby avoid any confusion, as to who is calling the shots. In addition, filing it
simultaneously minimizes costs and results in a more comprehensive solution.

Which ever route you chose, you should seek legal representation. I wish you a speedy
resolution. [



