“DEALING WITH THE ELIMINATION OF
THE STEP-UP IN VALUE FOR INHERITED

PROPERTY.”
By Mitchell A. Karasov, Esq.

Q: My father just passed away and we have
begun the process of probating his will. My
uncle is named as executor of the will. His
estate has little in the way of liquid assets
left but he left one property to me and the
other to my sister. My father used to joke
that he wasn’t going to die until the death
tax expired so he wouldn’t burden us with
taxes. However, our uncle has informed us
that it’s not as simple as we thought.

I intend to sell my property but my uncle
told me I’m going to have a huge tax bill.
My uncle said he had the power to lessen
my tax by using some exemption. When he
asked my sister if he could use most of the
exemption for me she got extremely angry and has threatened that she’ll complain
to the probate court. What should I do?

A: Unfortunately, many beneficiaries are finding themselves in this difficult situation
because of the elimination of the step-up in value for inherited property. The estate tax
and generation skipping tax have expired for 2010. Many were uncertain whether Con-
gress would let this happen, but as of January 1, 2010, both taxes have disappeared. For
the moment, the estate tax and the generation skipping tax have expired. However, it is
important to note that the gift tax did not expire, and the estate and generation skipping
tax will be back in 2011 and will affect anyone with an estate of $1 million dollars or
more.

In previous years, property that was inherited was valued for IRS purposes at the fair
market value of the property at the date of death. Now however, inherited property is
going to be valued at carryover basis - which is the cost of the property plus expenses and
improvements. This is they way the IRS calculates capital gains on bequests. The prob-
lem for many people will be accurately documenting the costs of the property purchased
many years back to determine the basis.



To help lessen the burden of the tax consequences of carry-over basis, there is an exemp-
tion of $1.3 million ($3 million for a surviving spouse) that an executor of an estate may
use to step-up the asset’s basis and thereby lessen the sting of the capital gains taxes. The
executor is limited to this total but may divide this amount among different assets. As
executor, your uncle does have a duty to both beneficiaries and to treat them fairly. Your
sister would have a right to complain to the court if he favored you at her expense and
allocated the entire stepped-up basis to your interest. The same is true if your uncle chose
to favor her in allocating the exemption. If there is a reason for the variation in allocation,
you should let your attorney and/ or accountant discuss it with your uncle’s and sister’s
attorneys. By including the professionals in the solution, you could avoid an unnecessary,
and potentially costly battle over how the exemption is allocated. I wish you the best of
luck. [



